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Introduction
The 2018 Provincetown Harbor Plan has identified the Provincetown Harbor
Committee as the primary entity responsible for providing comments regarding
Chapter 91 License applications. This training manual has been prepared for the
Provincetown Harbor Committee by JRVCC as part of the strategic planning
project initiated in January 2019 by the Provincetown Board of Selectmen and
Harbor Committee. The purpose of this manual is to create an overview of
Chapter 91 and to provide review procedures for the Harbor Committee to use
when reviewing Chapter 91 license applications.

1. Chapter 91 Basics
Massachusetts' principal tool for protection and promotion of water‐
dependent uses of its tidelands and other waterways is the Public
Waterfront Act. This is the oldest act of its kind in the country, going into
effect in 1866. The Public Waterfront Act and the Waterways Regulations
are commonly referred to as Chapter 91. The primary purpose is to protect
public rights to access and use tidelands and other specific waterways in
Massachusetts. The state is the “trustee” of public rights in tidelands and
has the duty to preserve and protect them.
M.G.L. Chapter 91 (Public Waterfront Act, 1866)-- Chapter 91 and the
waterways regulations (310 CMR 9.00) are administered by the Waterways
Regulation Program of the Massachusetts Department of Environmental
Protection (MassDEP). Several government entities are involved in
processes relating to Chapter 91.
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EOEEA/CZM

Massachusetts Department of Environmental Protection
(MassDEP, DEP) is designated by the state legislature as the
exclusive public “trustee” of tidelands. MassDEP issues
waterways licenses and permits, reviews comment letters
submitted during the public comment period in the licensing
process, and enforces the regulations
The Office of Coastal Zone Management which is housed
within the Executive Office of Energy and Environmental
Affairs (EOEEA) has two primary responsibilities:
• Review and approve Municipal Harbor Plans
• Ensures a thorough and inclusive public review process
for these plans
• CZM often provides comments as part of the Chapter 91
licensing process

Cities &
Towns

Cities and Towns must ensure that proposed development
projects comply with all local development regulations

MassDEP

Local Harbormasters are delegated to administer Chapter 91
through annual permitting in accordance with Section 10A

The Chapter 91 regulations detail a number of specific purposes, but the
primary purpose is as follows:

Preserve and protect the rights in tidelands of the inhabitants of the
Commonwealth by ensuring that the tidelands are utilized only for waterdependent uses or otherwise serve a proper public purpose
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2. Water-dependent and Nonwater-dependent uses
A water-dependent use project is defined as one whose use and structures
require direct access to, or location in, the water to function. Examples
include marinas, ferry terminals, piers, and shoreline protection structures.
Publicly accessible open space is also considered a water-dependent use.

A Nonwater-dependent use project does not require access to the water to
function. Examples include restaurants, hotels, shops, offices, parking lots
and private residences. Any project that consists of one or more nonwaterdependent uses or a mix of water-dependent and nonwater-dependent
uses is classified as a nonwater-dependent use
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Water-dependent Uses

Nonwater-dependent Uses

Marinas and commercial recreational
boating facilities

Restaurants

Ferry terminals

Shops

Piers and wharves

Offices

Shorefront protection structures

Private residences

Aquaculture

Hotels

Marine police or fire facilities

Parking lots

Boat repair facilities

Roads

Commercial boating facility

Publicly accessible open space

When dealing with Nonwater-dependent use projects it is helpful to understand the
terminology used in the Waterways Regulations. See definitions listed below:

Facilities of Public Accommodation (FPAs): facilities where goods and services are regularly
available to the public on equal terms. Examples of FPAs include restaurants, performance
areas, hotels, retail spaces and educational and culture institutions.
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Facilities of Private Tenancy (FPTs): These are used by and accessible to a limited group of
specified individuals. Examples of FPTs include residential condominiums, private clubs,
business offices without walk-in service and industrial facilities.
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3. Which Properties Need a Chapter 91 License?
The following properties need Chapter 91 Authorization:
All properties which include Fill and structures or changes in use of previously authorized fill
and structures in waterways including.:
• All flowed tidelands (seaward of existing Mean High Water)
• All filled tidelands (seaward of Historic High Water)
Great Ponds, rivers, non-tidal rivers and streams
Any project which is located in flowed tidelands or filled tidelands requires Chapter 91
authorization. This means that any project which extends out into flowed tidelands, such as a
pier, requires a Chapter 91 license. Also, any structure which is located on historically filled
tidelands, such as an existing residence, requires a Chapter 91 license. MassDEP Waterways
Program is the only entity who can formally determine whether a property is in their
jurisdiction and subject to licensing.
However, using some basic maps and tools, it is relatively simple to make a reasonable estimate
as to whether a property is likely within Chapter 91 jurisdiction. For example, if a structure is
located seaward of the current Mean High Water (MHW) line then it will likely require a
Chapter 91 license. If a structure is located seaward of the most landward historic high water
mark then it will likely require a Chapter 91 license.
The regulatory standard for Chapter 91 jurisdiction is the most landward shoreline depicted on
any map. In Provincetown, the most landward historic high water mark can generally be
identified using an 1848 map and a 1939 proposed shoreline protection map . DEP uses the
MHW lines as identified on these historic map sources as the presumptive lines of jurisdiction.
Whichever MHW line is the furthest landward is the line that the regulations require MassDEP
use. Property owners who do not agree with these maps may undergo a process with MassDEP
in which they must provide evidence of the historic mean high water line being in an alternative
location.
If a parcel of land occupies all or a portion of Commonwealth tidelands, the owner is in fact
occupying land on which the public has rights to fishing, fowling, navigation…and all other
lawful activities, including swimming, strolling, and other recreational activities. If the land is
used for any buildings, decks, piers, bulkheads, yards or any other type of enclosed areas that
are off-limits to the public, the property owner is effectively privatizing trust lands that would
otherwise be available for public use and enjoyment.
This Photo by Unknown Author is licensed under CC BY-NC
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If a part of a property owner’s parcel
of land is on Commonwealth
tidelands and it is used for any
buildings, decks, piers, bulkheads,
yards or any other type of enclosed
areas that are off-limits to the
public, the property owner is
effectively privatizing trust lands
that would otherwise be available
for public use and enjoyment.

Chapter 91 authorization is generally required for any fill, structure or use that is located within
jurisdiction and not previously authorized, including any changes in uses or structural
alterations. Some examples of structures are: piers, wharves, floats, retaining walls,
revetments, pilings, bridges, dams, and waterfront buildings (if on filled land or over the water.)
In Provincetown there are a number of properties where structures and their uses occupy filled
Commonwealth tidelands without proper authorization. Most of these properties are being
used for non-water dependent purposes. Owners of such properties are required by
Massachusetts law to obtain licenses to ensure that their non-water dependent structures and
uses of Commonwealth tidelands meet the requirements of Chapter 91.

4. Mean High and Low Water, Historic High and Low Water
Mark
Here are the definitions of important water marks as spelled out in the Waterways Regulations:
High Water Mark means for tidelands, the present mean high tide line, as established by the
present arithmetic mean of the water heights observed at high tide over a specific 19-year
Metonic Cycle (the National Tidal Datum Epoch), and shall be determined using hydrographic
survey data of the National Ocean Survey of the U.S. Department of Commerce
Historic High Water Mark means the high water mark which existed prior to human alteration
of the shoreline by filling, dredging, excavating, impounding, or other means. In areas where
there is evidence of such alteration by fill, the Department shall presume the historic high water
mark is the farthest landward former shoreline which can be ascertained with reference to
topographic or hydrographic surveys, previous license plans, and other historic maps or charts,
which may be supplemented as appropriate by soil logs, photographs, and other documents,
written records, or information sources of the type on which reasonable persons are
accustomed to rely in the conduct of serious business affairs. Such presumption may be
overcome by a clear showing that a seaward migration of such shoreline occurred solely as a
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result of natural accretion not caused by the owner or any predecessor in interest. For Great
Ponds, the historic high water mark is synonymous with the natural high water mark.

Low Water Mark means the present mean low tide line, as established by the present
arithmetic mean of water heights observed at low tide over a specific 19-year Metonic Cycle
(the National Tidal Datum Epoch), and shall be determined using hydrographic survey data of
the National Ocean Survey of the U.S. Department of Commerce.

Historic Low Water Mark means the low water mark which existed prior to human alteration of
the shoreline by filling, dredging, excavating, impounding or other means. In areas where there
is evidence of such alteration by fill, the Department shall make its determination of the position
of the historic low water mark in the same manner as described in 310 CMR 9.02: Definitons:
Historic High Water Mark.

5. Commonwealth and Private Tidelands in Provincetown
Commonwealth tidelands are, for most of the Massachusetts coastline, all lands below the
historic low water mark extending out three miles to the limit of state jurisdiction. This area is
owned by the Commonwealth or held by private persons in accordance with the trust for the
benefit of the public. However there are exceptions in certain areas of Provincetown (see below
for an explanation)
Private tidelands are those areas between historic high and historic low water, which are
usually privately owned but on which the Commonwealth reserves and protects the public
rights of fishing, fowling and navigation (and the natural derivatives thereof). The historic high
water marks are the farthest landward tide lines which existed “prior to human alteration” by
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filling, dredging, impoundment or by other means. However there are exceptions in certain
areas of Provincetown (see below for an explanation)
The distinction between private and Commonwealth tidelands in Provincetown can vary from
the standards identified above. The area of Provincetown east of Howland Street was formerly
part of Truro. As in other coastal towns in Massachusetts, the colonial government of Truro
granted owners of upland property ownership rights to the intertidal area adjacent to their
property area (the private tidelands), subject to easements guaranteeing the public rights of
fishing, fowling and navigation.
The area to the west of Howland Street was known as the Province Lands. The Provincetown
Charter of 1727 did not provide the new town with authority to grant land to its settlers. The
Province Lands was divided into two parts, the “town” is the coast west of Howland Street and
the “wild lands” is the area to the northeast of Howland Street. On the “town” side of the
former Province Lands, private ownership of property is generally limited to the area landward
of the historic mean high water mark. Therefore, west of Howland Street, land seaward of the
historic mean high water mark is generally Commonwealth tidelands.
As mentioned above, MassDEP Waterways Program is the only entity who can formally
determine whether a property is in their jurisdiction and determine whether a property
includes Private and/or Commonwealth Tidelands.
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TIDELANDS in PROVINCETOWN
EAST of Howland WEST of Howland
Street Street
State Limit of Territorial Jurisdiction
3 Miles from HLW

Commonwealth Tidelands
Flowed

Commonwealth Tidelands
Flowed

Private Tidelands
Flowed
To Current MLW or 1650 ft from HMHW
MHW

Private Tidelands

Commonwealth Tidelands

Filled

Filled
HMHW

Private Property

Private Property

HMHW = Historic Mean High Water farthest landward tidelands which existed
prior to human alteration (1848 map and 1939 DPW plan)
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Public Rights in Private Tidelands
What are the public’s rights in private tidelands?
o Free Passage Over and Through Water. The project shall not significantly interfere
with public rights of free passage over and through the water, which exist in all
waterways. Such rights include the right to float on, swim in, or otherwise move
freely within the water column without touching the bottom, and, in
Commonwealth Tidelands and Great Ponds, to walk on the bottom.
o Fishing and Fowling. The project shall not significantly interfere with public rights
of fishing and fowling which exist in tidelands and Great Ponds. Such rights include
the right to seek or take any fish, shellfish, fowl, or floating marine plants, by any
legal means, from a vessel or on foot; the right to protect habitat and nutrient
source areas in order to have fish, fowl, or marine plants available to be sought and
taken; and the natural derivatives thereof.
o On-foot Passage. The project shall not significantly interfere with public rights to
walk or otherwise pass freely on private tidelands for purposes of fishing, fowling,
navigation, and the natural derivatives thereof; and on Commonwealth tidelands
and Great Ponds for said purposes and all other lawful activities, including
swimming, strolling, and other recreational activities. The Department shall find
that the standard is not met if the project does not comply with the following
conditions governing public pedestrian access:
• if the project site includes flowed private tidelands, the project shall allow
continuous, on-foot, lateral passage by the public in the exercise of its
rights therein, wherever feasible; any pier, wharf, groin, jetty, or other
structure on such tidelands shall be designed to minimize interference with
such passage, either by maintaining at least a five-foot clearance above the
ground along the high water mark or by providing a stairway for the public to
pass laterally over such structures; where obstruction of continuous access
below the high water mark is unavoidable, the project shall provide
alternate lateral passage to the public above said mark in order to mitigate
interference with the public right of passage on flowed private tidelands;
o Access to Town Landings. The project shall not significantly interfere with public
rights associated with a common landing, public easement, or other historic legal
form of public access from the land to the water that may exist on or adjacent to
the project site
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6. The Amnesty Provisions in the Waterways Regulations
Licensing under the Amnesty Standards of Waterways Regulations
There has been much confusion about the Amnesty provision of the Waterways regulations.
With the intention of bringing unauthorized properties on tidelands into compliance with
Chapter 91, the 1990 revisions of the waterways regulations included an amnesty provision
applicable to unlicensed structures or fill in existence and in use since January 1, 1984 and
without any unauthorized substantial structural alteration or change in use since that date.
When the regulations went into effect, many property owners filed applications for licensing
under the amnesty provisions with the Waterways Program. In order to be eligible under the
amnesty provisions, the application had to have been submitted prior to October 4, 1996.
These applications are not a license or other authorization, they are just applications. Property
owners who filed amnesty applications are required to submit a complete Chapter 91
application which includes a public review process. If the property owner has made any
significant structural alterations or change the use to the property, they may not be eligible for
review of their application under the Amnesty provisions. It is the responsibility of the
applicant to provide sufficient information on the pre-1984 site conditions/use as compared to
the existing site conditions/use. MassDEP will review any information provided relating to the
fill, structures, and uses at a property to identify whether any substantial changes have
occurred since January 1, 1984, and would make the determination as to whether the project
meets the thresholds for processing under the amnesty provisions.
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7. The Chapter 91 Licensing Process
The Chapter 91 pre-application review and licensing process is broken down into three basic
steps as shown below. The actual process more involved, but these 3 steps are a good
summary. For more detailed information on the entire MassDEP Waterways Licensing process,
see Appendix 3.

STEP 1

PreApplication

STEP 2

Application
Submission
& Review

STEP 3

Issuance of
License

Upon request by the property owner, MassDEP determines on
a case-by case basis whether a license is required and whether
they qualify for Amnesty (assuming the property owner
applied for Amnesty). In some cases this determination may be
determined informally or may require the filing of an
application for a Request for Determination of Applicability.
Application submitted, MassDEP reviews the application and
considers community recommendations obtained during the
public comment period, in order to determine whether all
applicable requirements have been met and the license should
be granted
DEP normally issues the license with a series of conditions,
which usually require on-site public improvements to
compensate the public for the private use of Commonwealth
tidelands.

Most of the Harbor Committee’s work in regards to reviewing Chapter 91 License Applications
will happen in Step 2, during the public comment period.
The project applicant is required to send a copy of a license application to several town officials
including the town manager, planning board, board of selectmen, conservation commission,
and harbormaster. It is the responsibility of the Provincetown Harbor Committee to review
applications, assess their conformance with the goals and objectives of the Plan, and to provide
specific recommendations to MassDEP. Section 9 of this training manual outlines the Harbor
Committee review process that will provide a consistent and effective way of providing useful
recommendations to MassDEP.

8. Provincetown’s Municipal Harbor Plan
A municipal harbor plan (MHP) is the result of a voluntary process initiated by a municipality
that lays out a unique planning vision for public open space and appropriate development
across multiple, connected waterfront sites. A municipality submits an MHP to the Office of
Coastal Zone Management and the Executive Office of Energy and Environmental Affairs to
create a long-term vision for a specific waterfront area, as opposed to the site-by-site approach
that the Waterways Regulations would dictate.
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An important purpose of a MHP is to help state agencies, like MassDEP, implement the
waterways regulations in ways that are better for the public and more tailored to local
interests. It is important that residents are educated about and engaged in the MHP process,
because the plans are used legally as part of the Chapter 91 regulatory process.
Provincetown Harbor Plan
The Provincetown Harbor Plan was approved by EOEEA in 2018. This is an amendment to the
2010 and 1999 harbor plans. The Plan identifies some clear objectives which will be the
foundation of all application reviews by the Harbor Committee and Chapter 91. The following
objectives for providing access to and along the shoreline in Provincetown Harbor form the
basis of the Chapter 91 licensing requirements and recommendations presented in this harbor
plan. It is important that Harbor Committee members are familiar with these objectives.
Primary Objective of Plan
1. Provide continuous public passage along the Provincetown Harbor shoreline, to the
maximum extent practicable within normally dry areas immediately landward of the high
water mark;
2. Create more public open space on Provincetown Harbor by eliminating undue
encroachments on the dry sand beach areas by shorefront property owners, and in some
cases by providing public access to the seaward perimeter of existing hard surface
structures;
3. Make the Provincetown shoreline more approachable for the general public by
eliminating undue encroachment on town landings, and by providing more pedestrian
accessways and view corridors from Commercial Street to the waterfront; and
4. Provide appropriate on-site access-related or water-dependent improvements and/or
contributions to the Provincetown Harbor Access Gift Fund for off-site harbor
improvements.

Provincetown’s plan sets guidelines which parallel the usual MassDEP approach to licensing by
giving first priority to on-site public benefits and in seeking off-site public benefits only where
on-site improvements are insufficient or not feasible. The Plan first identifies general and
specific on-site benefits to be provided as a condition of MassDEP licenses, to ensure that the
uses of Commonwealth tidelands reflect the proper public purposes as required by the
regulations and expressed by the Town. The plan secondly presents a method for determining
the extent to which compensation to the public should take the form of monetary payment to
the Provincetown Harbor Access Gift Fund to be used for public access-related improvements
elsewhere on the Harbor. This alternative is used when appropriate public benefits (i.e. open
space, ground floor FPAs, etc.) are not feasible on-site; the applicant will then make a
contribution to the Provincetown Harbor Access Gift Fund in accordance with the guidance in
the Harbor Plan.
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The Plan is intended to apply to all existing and new development that will be licensed under
the Waterways regulations including the Amnesty provisions.
Fundamental Goals of the Harbor Plan
The Plan identifies five primary goals: increase public open space, increase perpendicular access
to the harbor, improve lateral access along the shoreline, including the establishment of a
beachwalk, and make physical improvements for pedestrians. Furthermore the Plan identifies
two specific properties which have approved substitutions. Each of these goals is more fully
described below:
Public Open Space
A fundamental goal of this licensing program is to preserve and enhance the amount of public
open space at the immediate waterfront, to the maximum reasonable extent. To achieve this
goal waterfront property owners will be required to do the following:
• To dedicate as public open space all unobstructed dry sand areas laying 15 feet or more
from the seaward sides of all existing buildings for nonwater-dependent use.
(“Unobstructed” means not occupied at the time of plan approval by piers, decks,
bulkheads, paved surfaces or other permanent structures)
• These dedicated beach areas must be kept free of debris that would significantly detract
from public use and enjoyment or would present a danger to the public health and safety.
• Mounded septic systems should only be allowed on the beach only as a last resort and
authorized by MassDEP; the space occupied by such structures should not be credited as
public open space
• Any space dedicated to commercial fishermen for parking or to public accessways from
the shoreline to the street will be given extra credit as a public open space benefit.
• Additional on-site open space not identified in this plan may be required by MassDEP on
a case-by-case basis, in accordance with applicable standards of the Waterways
regulations

Perpendicular Accessways
Another key goal of the Plan is to make the harbor significantly more approachable from the
land side. The Plan requires the following:
• That applicants whose property abuts town landings or other historic public rights of way
must submit evidence (e.g., title search, survey) as part of the application to ensure that
the property is not encroaching on such public accessways
• Some locations would be appropriate for providing access amenities such as benches,
trash receptacles etc.
• The Plan also identifies several properties where perpendicular accessways connecting
Commercial Street to the waterfront will be established for general public use. Many of
these accessways are located outside the central commercial area, along portions of the
harbor where town landings are widely spaced or non-existent
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•
•

•

•

The site-specific position and configuration of these accessways is such that the Harbor
Committee believes that public passage will not be incompatible with existing private
activities occurring on the respective properties
To lessen the possibility of user-owner conflict, the Harbor Plan recommends that any
perpendicular accessway located on property zoned for residential use be open to the
public from dawn to dusk
Moreover, licenses issued by DEP on these properties should specifically authorize the
licensee to manage public use of the accessway by adopting reasonable rules (subject to
review and prior approval by DEP) as are necessary to protect public health and safety
and private property, and to discourage trespass and other unlawful activity by uses of
the area intended for public passage
Each license should contain a statement to the effect that the exercise of free public
passage within these accessways shall be considered a permitted use to which the limited
liability provisions of MGP c. 21 sec 17c shall apply on behalf of the property owner in
question

Beachwalk
It should be noted that although the Harbor Plan provides the following information
regarding a Beachwalk, the preferred alternative to a constructed beachwalk (which is not
possible on many sites) is an in-kind contribution to the Harbor Access Gift Fund
In order to establish continuous lateral passage along Provincetown Harbor shoreline above the
high water mark, the Plan establishes a designated “beachwalk”- defined as the ten (10) foot
wide zone running adjacent to and immediately landward of the high water mark. In many
cases this area will be entirely free of encroachment ; but in some locations there are existing
structures (piers, seawalls, bulkheads, decks, etc.) within the beachwalk that impede or prevent
lateral access, forcing pedestrian passage into the intertidal zone (or blocking it entirely when
the tide is in). The Plan requires the following:
•

•
•

•

As discussed above, the Plan establishes a designated “beachwalk”- defined as the ten
(10) foot wide zone running adjacent to and immediately landward of the high water
mark
The Plan requires that measures be taken to ensure that people walking along the
shoreline will be able to get over, under or around any structure that extends into the
beachwalk area
Specifically, the plan requires that wherever possible pedestrians should be able to pass
UNDER such structures with at least 5 feet vertical clearance at the high water mark or
AROUND the seaward edge of the structure with at lest 5 feet of unobstructed dry sand
width
If neither of these criteria can be met, passage must be provided either by stairs OVER
the structure or, as a last resort, by UPLAND ACCESSWAYS located the shortest
reasonable distance landward of the high water mark
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•

To ensure ongoing preservation of access within the beachwalk in erosional
circumstances, licenses for both new and existing structures for nonwater-dependent use
on the beach should include a condition that triggers a reevaluation of the situation to
determine if alternative access measures are needed, should the beachwalk area migrate
landward (and become obstructed as a result) subsequent to the issuance of the license

Other Physical Improvements for Pedestrian Access and/or Water-Dependent Use
The Plan identifies the development of areas along the central commercial waterfront, to
enhance lateral connections and further facilitate public pedestrian movement onto the beach
from Commercial Street. However, over the past few years it has become evident that the
development of these connections (mini-loops) is not practical due to the current builtenvironment. The original purpose of these connecting loops was to improve handicapped
access to the waterfront. The Town has taken other measures to improve handicapped access
including the installation of portable Mobi-Mats to provide non-slip wheelchair beach access at
Town Landings and other key locations.
Substitution/Waiver of Standards-Substitutions
The plan has identified two properties which have some specific waterways standards which
will allow substitute standards and prescribed offsets to ensure that public benefits outweigh
the detriments. The two properties are Fisherman’s Wharf and 227R Commerical Street. For
more information on these properties please see pages 97-99 of the Plan.

As discussed above, when on-site public benefits are not feasible, the plan presents a method
for determining the extent to which compensation to the public should take the form of
monetary payment to the Provincetown Harbor Access Gift Fund to be used for access-related
improvements elsewhere on the Harbor. The Plan has identified a formula that DEP will use in
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determining the specific monetary contribution which will be made to the Harbor Access Gift
Fund. Please see the Provincetown Harbor Plan, Appendix 2: Calculations of Monetary
Contributions to Harbor Access Fund.
There are several core provisions that are essential to the control of non-water dependent uses
of Commonwealth Tidelands in Provincetown Harbor. The project shall preserve any rights held
by the Commonwealth in trust for the public to use tideland and in regulating non-water
dependent use projects. See some more details below:
Core Provisions of the Waterways Regulations which preserve public rights
• The project shall not interfere with public rights of navigation, public rights of free
passage over and through the water
• Shall not interfere with public rights associated with a common landing, public easement
or other historical legal form of public access from the land to the water that may exist on
or adjacent to the project site
• Shall not interfere with public rights of fishing, fowling and the natural derivatives
thereof, all other lawful activities including swimming, strolling and other recreational
activities

Core Provisions which regulate non-water dependent projects
• A non-water dependent use project that includes fill or structures on Commonwealth
tidelands promote public use and enjoyment of such lands to a degree that is fully
commensurate with the proprietary rights of the Commonwealth, and ensures that
private advantages are not primary, but merely incidental to the achievement of public
purposes
All non-water dependent use projects that include fill or structures on tidelands shall take
reasonable measures to provide open spaces for active or passive recreation at or near the
water’s edge, wherever appropriate
The Waterways Regulations also have discretionary provisions which are associated with these
core provisions. Many of these discretionary provisions are of primary relevance to
Provincetown. The specific discretionary requirements on which the Plan provides guidance for
DEP applications are listed below:
Discretionary Provisions relevant to Provincetown
• Access to Town Landings
• Management of Areas Accessible to the Public
• Utilization of the Shoreline for Water-Dependent Purposes
• Standards for Nonwater-Dependent facilities
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In the Plan, the Harbor Committee determined that there is a need to recommend substitutions
for the standards of the waterways regulations. In almost all cases, the provisions of the Harbor
Plan will not be less restrictive than the corresponding provisions of the Waterways
Regulations.
In addition to the two parcels identified in the plan,the plan recognizes that there may be other
isolated cases where compliance with the applicable use limitations would create a substantial
hardship for the continuation of a use or structure existing as of January 1, 1984. In such
situations, the variance procedure set forth in 310 CMR 9.21 is considered by this plan to be an
adequate forum to address the hardship issue.
DEP will adhere to the greatest reasonable extent to the guidance specified in the Plan, which
amplifies the discretionary requirements identified above. The Harbor Committee understands
that DEP will require conformance with all applicable recommendations of the approved
Harbor Plan.

9. Role of the Harbor Committee in the Chapter 91 Process
Reviewing License Applications
When the Harbor Committee receives notice that a Chapter 91 License Application has been
received, the Provincetown Harbor Committee shall initiate the review procedures as outlined
below. Due to the Chapter 91 public comment timeline which is generally 30 days, applications
require prompt review. DEP is required to hold a public hearing for all non-water dependent
projects. All public comments must be received by DEP by the close of the public comment
period, which is typically 20 days after the public hearing. It is encouraged that the Harbor
Committee present their comments and recommendations during the Chapter 91 public
hearing if possible, but these should always be provided to MassDEP in writing by the comment
period deadline.
In order to provide feedback that is useful and in alignment with the current Harbor Plan the
following procedure is recommended when a Chapter 91 application is received:
1. Harbor Committee Chair sets up a meeting date and posts the meeting. The meeting
should make specific reference to the pending Chapter 91 application. The Committee
should invite the project proponent or their representative to attend the meeting
2. The Harbor Committee Chair should assign one or two town committee members to
conduct a site visit on the property to assess the current situation.
3. The Harbor Committee members conduct a site visit using the Harbor Committee
Review Form as a guide. (same as site visit above?)
4. The Harbor Committee shall review the proposed project using the Provincetown
Harbor Committee CH 91 Review Form.
a. The Harbor Committee shall look at each of the primary objectives as listed on the
form, these are taken directly from the Harbor Plan.
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b. The Harbor Committee shall reviewed updated property information in
Provincetown’s database
5. The Harbor Committee shall discuss the appropriate public benefits for the project and
vote on recommendations to send to the MassDEP Waterways Program
6. The Harbor Committee Chairman shall send Recommendation Letter to MassDEP
Waterways on or before the close of the public comment period specified in the Chapter
91 Public Notice for the project. See sample letter in Appendix 2.

10. Role of Harbor Committee in Monitoring Chapter 91 License
Conditions
The Harbor Committee shall work with the Marine Coordinator to ensure that all license
conditions and approved management plans are being followed. It is recommended that
annual site inspections be conducted and that specific procedures are developed to ensure that
licensed properties are fairly and consistently monitored for compliance with all license
conditions. While the Harbor Committee can provide monitoring oversight and notification to
MassDEP, if a site is not in compliance with all conditions set forth in the license, any
enforcement may only be carried out by MassDEP.
Many properties will be required to develop management plans which identify how they are
going to specifically maintain water-related benefits to the public. It is important that the
Harbor Committee have a copy of these management plans to make sure that they are being
followed.
Management Plans
Chapter 91 licenses may require a management plan for on-site facilities offering waterrelated benefits to the public, to ensure that the quantity and quality of such benefits will be
effectively sustained; management elements which may be covered by the plan include, but
are not limited to, signage, maintenance, hours and rules of operation, organizational
arrangements and responsibilities, pricing, financing, and procedures for resolving use
conflicts. All Management Plans required by a Chapter 91 license must be approved by the
MassDEP.

11. Role of Community Development Department in review of
proposed development applications
JRVCC met several times with staff of the Town of Provincetown’s Community Development
Department (CDC) and MassDEP to formalize a review process for properties on the oddnumbered side of Commercial Street. The CDC has requested guidance from MassDEP on how
to handle building permit and other applications for properties that may require a Chapter 91
authorization. The outcome of these meetings is three draft documents which are awaiting final
approval by MassDEP.

APPENDIX 1

Provincetown Harbor Committee - CH 91 Application Review Form
Name of Applicant

#

1
2
3
4
5

Property Address

Waterways Application #

Tasks

Questions

Research-Existing
CH 91 Info on
Applicant’s Property
Research – similar
properties w/ CH 91
licenses
Region of Harbor

Is there a current CH 91 License for this
property?
If YES, are all current license conditions
being met?

Existing License #:

Any adjacent properties w/similar site
characteristics, that have a current CH
91 License?

Which conditions may be appropriate for the applicant’s
property?

This property is in which region of the
harbor? A B C D E F G
Does this project fit the appropriate
uses for this region?

A-Provincetown Inn to 111 Commercial St
B- Coast Guard Station to Flyers Boatyard
C- 135 Commercial Street to Atlantic Avenue Landing
D- Atlantic Avenue Landing to Gosnold Street Landing
E- Gosnold Street Landing to 343 Commercial Street (Lands End Marine)
F- 345 Commercial Street to Howland Strett
G- Howland Street to Truro Line

Public Open Space
Perpendicular
Access to Beach &
View Corridors

Are there any undue encroachments
that impact open space?
Can public open space be provided for
any unobstructed sand areas lying 15 ft
or more from seaward side of all
existing nonwater-dependent use
buildings?
Is Pedestrian access feasible from
Commercial Street to the harbor from
dawn to dusk?
Does property abut town landings or
historic rights of way?
Does the project block historic view
corridors between Commercial St. &
Provincetown Harbor?

Yes

N0

N/A

Comments

If NO, what conditions are not being met?

If NO, describe why they cannot provide this open space:

If YES, was evidence provided that shows property is not
encroaching on public accessways?

6

Lateral Access and
Beachwalk

7
8
9

Central Commercial
Street area
Commercial Fishing
Public Benefit
Physical
Improvements to
Site

Is there room for a 10-foot wide
beachwalk immediately landward of
existing MHW?
Does access for beachwalk include
access over or under existing
structures?
Has applicant proposed a condition
which addresses alternative access if
current access is lost due to erosion?
If project is this area, interconnected
walkways are required. If applicable,
are these provided?
Is it feasible for commercial fishing
parking or access on the property?
Would this site benefit from on-site
physical improvements?

Recommendations:

Date Site Visit Conducted

This form completed by:

If YES, which ones would be most appropriate?

APPENDIX 2
SAMPLE
Recommendations of
Provincetown Harbor Committee
to DEP Waterways Regulation Program
TO:

DEP Waterways Regulation Program

FROM: Provincetown Harbor Committee
XXXXXXXXX, Chairman
DATE:
SUBJ:

XX/XX/XX

Recommendations for Chapter 91 License Application # XX-XXXX
Applicant Name, XX Commercial Street, Provincetown
We have reviewed the above application for compliance with the Provincetown
Municipal Harbor Plan and we offer the following recommendations:
1.
2.
3.

APPENDIX 3
Chapter 91 License Application Timeline
#

1
2

APPLICATION PROCESS
PHASE
Pre-Application Consultation
Submittal of Application
Meeting Minimum Filing
Standards

DEP Assigns #, Determines
Water-dependency and
Issues Public Notice
Applicant Sends out Public
Notice
3

DEP holds Public Hearing
Public Comment Period

4

5
6

MassDEP issues
Administrative
Completeness Review (ACR)
letter along with any public
comments to the applicant
Applicant submits complete
application
DEP Issues Written
Determination with Draft
License & Permit Conditions
DEP Sends Copy to
Applicant, Interveners and
Municipal Official, PB, CC,
HM and
Appeal Period

NOTES

Includes Application Form executed by
applicant and all property owners, Plans, Mass
DEP’s Transmittal Form for Permit Application
and Application Fee (9.11(3)); NOI and plans
(or OOC and plans if issued) & Secretary’s
MEPA Certificate (if applicable) See DEP
Appendix C: Application Completeness
Checklist
9.11 Application Requirements
9.12 Determination of WD

To parties Iisted on 310 CMR 9.13 (Municipal
Official, planning, zoning, harbormaster, CCC,
CZM, Environmental Monitor, All landowners
& easement holders, abutters, ACOE,
Newspaper (9.13)
9.13(3) Scheduled no later than 20 days after
the notification date
If Public Hearing , generally 20 days to submit
Minimum 30 days/Max 60 days PCP written
comments. Notice will specify deadline
The applicant is required to respond to all
applicable comments and copy all
commentors on the response. The
Administrative Completeness Review Letter
will also list any items pending for a complete
application

Estimated Time

Within 45 days of
receipt of an
application that
meets the
minimum filing
standards
Within 45 days of receipt of
an application that meets
the minimum filing standards
Held within 20 days of
notification date
Generally 20 days to
comment, notice will specify
deadline
Within 30 days of the close
of the PCP

Within 180 days – extension
can be grated upon request
by applicant
Within 45 days of
receipt of a
complete
application
Within 45 days of
receipt of a
complete
application
See 310 CMR 9.17 for persons with standing to
appeal - Commentors, property owners

If Adjudicatory Hearing
requested
Payment of Fees, and
mitigation contribution
License routed through
signature process and
Issued

9.17 Appeals

Applicant Records License
at Registry of Deeds

Within 60 days of issuance

Tidewater Displacement and Occupation Fee
9.16

Request for hearing must be
received within 21 days of
written determination
Unknown
To be paid prior to issuance
Varies
7-12 months

Within 60 days of license
issuance

7
8

Certificate of Compliance
sent to DEP
License Compliance
Inspection Reports
Request for Permit Renewal
requires a new application
and process similar to that
above.

Within 60 days of completion of project but no
more than 5 years after date of issuance
Ongoing as required in License Conditions
30 years is usual term of license

Within 60 days of project
completion but no later than
5 years after date of issuance

APPENDIX 4: Town Sectors from 2012 Plan
The following is excerpted from the 2012 Provincetown Harbor Plan, and should continue to serve as
general guidance to DEP.
Given the distinct regions of town, the following additional recommendations should be considered for
each individual license in each region. Because Provincetown’s waterfront is so densely developed there
is not one set of recommendations that can be applied uniformly. For this reason, the waterfront was
divided into seven distinct regions for the Amended Plan.
Region A: Provincetown Inn to 111 Commercial Street
This region consists mostly of residential properties and a few Inns. This beachfront is particularly
picturesque due to the close proximity of historic structures to the water and the old wharves and
jetties that dot its coast. Beaches are clean and inviting for strollers and bathers although perpendicular
and lateral access is difficult or impossible in some areas.
Recommendations are for property owners with wharves that jut into tidal zones at high tides to keep
clear passage beneath them and for property owners who have blocked legal perpendicular access to
reopen those access routes. Perpendicular access is especially needed in this area when appropriate.
The West End Boat Ramp and the Franklin Street Landing are both used extensively by small boat
fishermen and recreational boaters. Beach cleaning upkeep in the West End Boat Ramp area is needed.
This area is also frequented by large groups of children who swim and play on these beaches. Other
general improvements recommended in this region include increased visual access from Commercial
Street to the beach whenever possible and appropriate.
Region B: Coast Guard Station to Flyers Boatyard
This region is devoted almost entirely to water‐dependent use for boaters. As a result, the beach is
inhospitable for swimming and difficult for strolling. The beach area is not clean, full of obstacles, and
the water quality is poor. Recommendations for this area include cleaning of debris on the beaches,
better monitoring of water quality, more dinghy tie up facilities and increased visual access from
Commercial Street to the beach whenever possible and appropriate.
Region C: 135 Commercial Street to Atlantic Ave. Landing
This region consists mostly of historical, residential properties bordering a small area of beachfront. It is
extremely inviting for strollers and bathers, due to its picturesque nature, yet perpendicular access to
and from the street is very limited. Recommendations are for property owners who have blocked legal
perpendicular access to re‐open access routes and general increased visual access from Commercial
Street to the beach wherever possible and appropriate.
Region D: Atlantic Ave. Landing to Gosnold Street Landing
This region is comprised primarily of commercial buildings; commercial inns, hotels, restaurants and
retail businesses. The beachfront remains a popular stretch for swimming and strolling. Many of the
large businesses decks and parking lots extend into the tidal zone. Large parking lots in this area should
be asked to provide lateral access for beachgoers. The beachfront just to the west of Gosnold Street is
wide and as a result, very dirty. Regular cleaning of this area is needed. Increased visual access from
Commercial Street to the beach wherever possible and appropriate.
Region E: Gosnold Street Landing to 343 Commercial Street (Lands End Marine)

This area is characterized by primarily water‐dependent usage – which, combined with region B
comprise Provincetown’s working waterfront. As a result of its congested boating activity – the water
quality in this region make it inhospitable for swimming. Its overall congestion creates a particularly
debris‐ridden beachfront unpleasant to stroll. As it is one of the most widely seen beachfront areas
due to MacMillan Pier and Fisherman’s Wharf, it is essential that this area be made a prime target of
a major and ongoing clean‐up effort. Due to the high congestion of boats in this area the water
quality is particularly poor. Better monitoring of boat‐related pollution is warranted. The Municipal
Parking Lot adjoining MacMillan Pier is a particular eyesore and major obstruction to beach‐goers. An
effort needs to be made to create a waterside access so that one can continue to walk the beach
without having to walk from the water’s edge to the entrances on the two sides of the large parking
lot. Beach nourishment, which has become trapped by the bulkhead of the Municipal Parking Lot,
has kept an uncharacteristically large beach on both the east and west sides that are hard to traverse
and especially prone to debris due to size and usage.
Region F: 345 Commercial Street to Howland Street
A mix of residential and commercial structures, many of which are historical, characterizes this
region. A small, but ample and picturesque beach, this is a very popular stretch for beachgoers to
enjoy due to its easy access from the street (although the area closer to Howland Street has need for
more perpendicular access) and its relatively clean water and beach. The beach is wide enough to
accommodate dinghies and kayaks and is a popular mooring area for smaller boats. The upper
portions of the beaches, which the tides rarely clean, are in need of regular beach cleaning and
designated areas for dinghy and kayak tie‐up need improvement.
Region G: Howland Street to Truro Town Line
This region is private property to mean low water mark, subject to the public rights of fishing,
fowling and navigation.

